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The Great Temperature Debate

The employer is a small, nonunion furniture manufacturer
with 15 employees engaged in interstate commerce. Both of
the employees involved in this case worked in the machine
shop building as band-saw operators. Because the band
saws were located near the shop’s large overhead door, to
facilitate the disposal of sawdust, the band-saw operators
were often subject to lower temperatures and drafts on
cool or cold days, whereas other employees farther from
the overhead door often felt too warm. To resolve this
long-standing problem, the plant manager established a
rule that stated: “The overhead door will remain open
when the temperature in the shop exceeds 68 degrees and
closed when the temperature is at or below 68 degrees.”
On the day in question, employees Drake and Keeler,
who were both band-saw operators, complained to the
shop supervisor that they were too cold and requested
that the overhead door be closed. When questioned by
the shop supervisor, the majority of the other shop
employees present responded that they thought the
door should be left open. The thermometer on the wall
of the shop supervisor’s office, located in approximately
the center of the machine shop building, read 72 degrees.
On this day, employee Drake was wearing a sleeve-
less shirt and shorts. Employee Keeler was dressed in
blue jeans, a short-sleeved shirt, a flannel shirt, and a
heavy sweater. Both Keeler and Drake claimed it was
too cold and drafty at their workstation near the open
overhead door. The shop supervisor refused to close
the overhead door because the majority of employees
wanted it left open. During a scheduled lunch break,

Drake and Keeler discussed their problem and decided
to walk off the job for the remainder of the day to
protest the cold temperature at their workstation.

Upon returning to work the following morning,
Drake and Keeler were informed by the plant manager
that they had been fired for leaving work the previous
day without management’s permission. Drake and Kee-
ler subsequently filed an unfair labor practice charge
with the NLRB alleging their discharge represented
unlawful discrimination of their right to engage in con-
certed and protected activity under Section 7 of the
LMRA. Drake and Keeler requested a remedy to
include reinstatement with full back pay and restora-
tion of any lost privileges.

Questions

1. Because Drake and Keeler’s employer meets the
standard for coverage under the LMRA by engaging
in interstate commerce, which specific employee
right protected by Section 7 of the LMRA could
Drake and Keeler argue they were engaged in which
at least partially motivated the employer’s decision
to discharge them?

2. On what grounds might the employer try to argue
that the discharge of Drake and Keeler was an
appropriate (legal) exercise of management’s rights?

3. Was the employer’s discharge of Drake and Keeler an
unfair labor practice under the LMRA, as amended? If
so, what should be the appropriate remedy?
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The employer publishes the South Texas Clarion daily
newspaper, employing 726 carriers on 780 routes
throughout the rural Rio Grande river valley. In addi-
tion to the Clarion, the carriers also deliver seven other
newspapers (eg., The Wall Street Journal). The
employer operates four distribution centers (ware-
houses) where carriers pick up the papers to take on
their routes. Each distribution center has a general

Independent Contractors? Or Employees?

manager and several “District Managers” who super-
vise the work of 30 50 carriers. A few carriers work
multiple routes

In order to become a carrier, an individual must
submit proof from the state that they are a safe and
licensed driver. They also sign a “Contractor's Agree-
ment” and put down a $300 security deposit. Either
party can terminate the Agreement with a 21-day
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notice. District Managers usually show new carriers
their routes, although sometimes the previous carrier
trains his/her replacement.

District managers leave messages for carriers via dry-
erase boards in the warchouse and small read-only com-
puters, which carriers rent for §2 per week These
computers are updated daily at the distribution center
with information about new/ending subscriptions, route
suggestions, and special requests from subscribers.

Because most sections of the newspaper have been
pre-printed, they are delivered to the Distribution Cen-
ters when the facilities open at 1:00 A.M. each day. The
front two sections, with the most current news, arrive
by truck an hour later. Carriers arrive at 200 AM. and
assemble the papers at “route tables,” although they are
free to assemble them in their vehicles or even at
home. The employer provides free plastic bags on Sun-
days and on mornings where rain is imminent. Carriers
must purchase bags and/or rubber bands on other days
(the carriers are free to choose which to use).
Once assembled, the carriers deliver the newspapers.
By contract, all papers must be delivered to residences
by 600 AM, and to organizations by 8:00 A.M.

Many carriers occasionally use helpers (eg, to
assemble papers) or substitute drivers (e, if a carrier
goes on vacation). These workers are paid by the carriers,
not by the newspaper; the newspaper only requires that
substitutes have a valid driver's license and vehicle insur-
ance. Carriers are paid weekly from the “Accounts Pay-
able” department, whereas Clarion smployees are paid
from the “Payroll Department.” Both types of paychecks
originate from the same office. Carriers are paid 30 cent
per delivery of the Clarion plus 5 cent for each full-sized
advertising supplement. For other papers, the rate is 10
cent per delivery. The newspaper does not deduct payroll
taxes or workmen's compensation for carriers and at the
end of the year, they are issued a 1099 form rather than a
W-2 form. They receive no health insurance or other
fringe benefits from the employer.

The question before the ALJ is whether the carriers
are “employees” of the publisher of the South Texas Clar-
ion newspaper or whether the carriers are “independent
contractors.” Section 2(3) of the National Labor Relations
Act (also called the Labor Management Relations Act or
“the Act”) indicates that, the term “employee” shall not
include “any individual having the status of independent
contractor.” [for full text, see http//www.nlrb.gov/
resources/national-labor-relations-act]. If ~carriers are
“employces” they are free to unionize if they wish; if
they are “independent contractors” then they are not.
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The employer maintains that the carriers are inde-
pendent contractors and not employees and that a sim-
lar newspaper case, St. Joseph News-Press (2005)
supports this position. The employer argues that case
“differs from a superficially similar case” ~the Roadway
Package System, 326 NLRB 842 [159 LRRM 1153]
(1998), and is similar to the Dial-A-Mattress Operating
System, 326 NLRB 884 [159 LRRM 1166] (1998) case
where workers were found to be independent contrac-
tors. The employer concedes that a few factors raised in
the St. Joseph New-Press case may suggest “employee™
status for the Clarion carriers (e, the work is unskilled,
yet is essential to the operation of the newspaper). How-
ever, the majority of the factors indicate that the carriers
at the Clarion are independent contractors. These
include the following reasons:

1. Control of work. As independent contractors, car-
riers maintain great control over the details of how
they complete their work. For example, while the
District Managers can suggest routes, the carriers
are free to deviate from those suggestions. Carriers
cn also decide whether to use rubber bands or
bags and where to assemble newspapers.

2. Supervision. The newspaper does not subject car-
tiers to any sort of “progressive discipline system”
for problems with deliveries. It is true that the
employer relays customer complaints to its carriers
and may follow a carrier on his or her route if
complaints persist. But the employer does not
take any adverse action against a carrier for failure
to adequately perform his or her duties, other than
terminating the contract. Moreover, although the
carriers are subject to “Safety Standards” rules,
the employer disagrees with the union’s character-
ization of these as “employee work rules.” The
standards apply to anyone who enters the distribu-
tion center, including carriers, employees, and v
tors. The rules state that no alcohol, drugs, or
weapons are allowed on employer property; also
closed-toed shoes must be worn. The Safety Stan-
dards do contain some carrier-specific rules. How-
ever, these rules simply ensure the safe operation of
the distribution center; they do not dictate how the
carrier is to perform his or her duties.

3 Entrepreneurial potential. Carriers have mare than
a paycheck; they are, in essence, small business
owners. They are free to hire full time substitutes,
hold multiple routes, and deliver other papers in
addition to those distributed by the employer.
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They can work as substitutes for other carriers.
Many also hold other “day” jobs.

& Provision of tools, supplies, and a place to work.
Carriers own, control, and maintain their own
vehicles. They buy supplies and are free t work

anywhere.
5. Parties’ intent The parties intend to have a
contractor dlient relationship. The parties “Con- &

tractor's Agreement” cleady states the type of
agreement that the carrier and newspaper are
forming. Also, the camrers are not subject o
employee pay and benefits, but are paid in the
same manner as other outside vendors.

By contrast, the union calls attention to the work
relationship of the carriers and the employer. “Based
on their economic dependence on the newspaper,
together with other relevant factors, we submit that
the carriers are statutory employees, and not indepen-
dent contractors. But even considering only the factors
management listed i the common-law test, we would
reach the conclusion that the cartiers are employees™

The union argues that “four of the nine factors
mentioned in the St. Joseph NewsPress case indisput-
ably weigh in fvor of finding ‘employee’ status”:

L. The distribution of newspapers is an iniegral part
of the Employer's business.
2. The carriers are performing unskilled work 8
3 Carriers are hired for an indefinite period (inde-
pendent contractors, such as construction contrac-
tors, wsually have a deadline whereby a project
must be completed; these carriers have no such
deadline)
. Other employees perform work that is similar to the
work performed by the camiers (it is ot uncom-
‘mon for newspaper employees or District Managers
to deliver newspapers if a carsier is il or no carrier
has been hired to serve a particular route) .
The further union contends that the remain-
ing factors tip the balance in favor of finding that
the carriers are employees:
S Control of Work. The employer exercises more
contral over the carmiers’ detsls of work than did
the employer in News-Press. The Clarion requires
carriers to deliver to all subscribers on their routes.
Unlike New-Press carriers, Clarion carriers, more-
over, do not issue bills, extend credit, or collect
payments. Instead, the Clarion's circulation depart-
ment hille suhecribers Clarian carriers have heen
subjected to discipline that went beyond merely

Questions
1. Go 1o wiww NLRB.gov/ and search for the precedent
cases (Roadway, Dial-a-mattress, and St. Joseph

News-Press. How does this case parallel and differ
from thae caves?

2. Which of the company's arguments for ‘indepen-
dent conteactor status are most compelling?

3 Which of the union's amuments for “employee™
tatus are most compelling?

threatening 1o termiate the contract (e tvo-
week suspensions). Carriers are subject t0 alist o
work rules specified in their employment agree-
ment and to ad hoc rules developed by District
Mamagers. One District Manager prohibits pets in
carrier vehicles during delvery and even pre-
approves carriers' Christmas cards.

Supervision. Diseict managers relay customer
complants o cariers and sometimes terminate
contracts if complaints are excessive. But Distict
Managers will sometimes take the addtional step
of ollowing carriers on their routes. District Man-
agers will also call carrers if they are late arriving
a the disribution center. Two carrirs n the pres-
ent cxce have tedife that eaeriers will he “off
cally reprimanded” if they receive too many
customer complaints. Thus, 2 “omal progressive
discpline system” for carriers exiss.

Provision of toos supplies and.a plac to work s
slso cear tht the employer provides supplies and
4 place of work. The employer furnishes compu-
ters albeit it charges the carriers a nominal weekly
rental fee. The employer also maintins distribu-
ton centers complete with route tables, cubby
holes, and downloading facltes for the compu-
ters The carrers must report toa distrbution cen-
ter to obiain newspapers.

Entreprencurial potential. The employer requires
carriers to deliver newspapers at 2 nonnegotisble
piece rate. This inabilty o negotiate rates limits
entreprencurial potential. Although caiers also
can hire substitutes, Clarion managers control sub-
sites” terms and conditions of employment.
Some District Managers wil not give more routes
0 carrces whom they blieve do mot have time for
another route. Together, these facts suggest Clarion
carriers are employees and not entreprencurs.
Parties intent. Finaly, the parties” contract implies
an independent contractor clent agreement. But
the carriers have no choice in whether they are
considered independent contractors or employees:
ather, the employer simply Lbels  them
“enntractors To say that this contract reflects
the carrers intent is thercfore dubious. Further,
in the Rio Grande valley, many carriers speak
Spanish, but the contract is written in English!
Such 2 “contract” is ot negotiaed by two inde-
pendent equal; it is simply is the dication of
terms by one side and s not reflctive of mutal
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4. 1s this simply a case of who wins “mare” of the nine

factors? Or are some factors inherently more

important than others? If so, which ones in this case

are more important?

5. 1f you were an Administrative Law Judge working
for the NLRB, how would you rule in this case and.

why?
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Employee Rights under the Landrum-Griffin Act

Paul Sanchez, a member of Local 1 of the Bartenders
Union, speaks Spanish and is not sufficiently bilingual
to understand the English language in cither written or
spoken form. Local 1 has 16,500 members, 48 percent
of whom understand Spanish only.

For several years Local 1 has had its collective bar-
gaining agreements, monthly newsletters, and various
notices printed in Spanish to accommodate its Spanish-
speaking members. At meetings held to nominate
union officers and contract ratification meetings,
which occur once every three years, English and Span-
ish translations are provided for the discussion that
takes place. Monthly union meetings are conducted
primarily in English and are attended by 50-75 mem-
bers (less than 1 percent of the union’s total member-
ship). Subjects debated during local union mectings
include such topics as union expenditures, salaries of
officers, general complaints with particular employers,
and various other operational matters. Such debate is
commonly referred to as shop talk.

Spanish translation at monthly meetings is pro-
vided whenever union officer nominations take place
or whenever Spanish-speaking members request their
comments or thase of athers he translated for the hen-
cfit of other members attending the meeting Such
translation duties are typically performed by a bilingual
local union officer, rather than hiring an outside, pro-
fessional translator to be present at cach monthly
meeting.

Paul Sanchez, along with several other employees,
petitioned Local Is officers to provide a qualified
transhtor who was not a member of the union at all
monthly membership meetings. This person would
simultancously translate all mectings proceedings and
discussion into Spanish and English. The union officers
brought the petition request before the members at the
next monthly mecting. With the union members in
attendance acting as a legislative body in accordance
with the union’s constitution and by-laws, Sanchez's
proposal to hire a full-time outside translator for the
monthly meetings was debated and defeated by a
majority vote of those members in attendance. The
majority of the members in attendance felt that the
cost of hiring an outside translator for every monthly
meeting was not justified based on the number of

. Moy nct

members who typically attended and the availability
of bilingual union members who could perform the
necessary translation duties upon request.

Union member Sanchez then filed a civil suit in fed-
eral court. Sanchez alleged the union’s faiure to provide
simultancous translation at the regular monthly union
meetings by an independent professional translator was
a viokation of his cqual participation and freedom of
specch rights under Tile I of the Landrum Griffin Act

Relevant Statutory Language — Title |, Sec. 101(a).

Landrum-Gi Act
(1) Equal Rights—Every member of a labor organi-
zation shall have equal rights and privileges within
such organization to nominate candidates, to vote
in elections or referendums of the labor organiza-
tion, to attend membership meetings, and to partic-
ipate in the deliberations and voting upon the
business of such meetings, subject to reasonable
rules and regulations in such organization’s consti-
tution and by-laws.

(2) Freedom of Speech and Assembly Every
member of any labor organization shall have the
right to meet and assemble freely with other mem-
bers; and to express any views, arguments, or opi-
nions; and to express at meetings of the labor
organizations his views, upon candidates in an elec-
tion of the labor organization or upon any business
properly before the meeting, subject to the organiza-
tion's established and reasonable rules pertaining fo
the conduct of meetings: Provided, that nothing
herein shall be construed to impair the right of a
labor organization to adopt and enforce reasonable
rules as to the responsibility of every member toward
the organization as an institution and to his refrain-
ing from conduct that would interfere with s per-
formance of its legal or contractual obligations.

Title IV, Section 401(c), Landrum Griffin Act states in
relevant part, “In any ckction ... a reasonable oppor-
tunity shall be given for the nomination of candidates
and every member in good standing shall be eligible to
be a candidate and to hold office (... subject to reason-
able qualifications uniformly imposed).”

o, scamned,or duplicated,in wholsorn par. WCN 02
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Questions

1. Did the union violate Title I, Section 101(a) of the
Landrum Griffin Act in this case If so, what should
be the appropriate remedy?

2. Would it be legal under Title IV of the Landrum
Griffin Act for the union in this case to adopt a rule
that required all candidates for union office to be
proficient in both Spanish and English? Why or why
not?
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Beck Decision

The company and union are parties to a collective bar-
gaining agreement that contains the following valid
union security dause:

It shall be a condition of employment that all
employees of the company covered by this agree-
ment who are members of the union in good stand-
ing on the date of this agreement shall remain
members in good standing, and those who are not
members on the effective date of this agreement
shall, on the ninety-first (91st) day following the
effective date of this agreement, become and remain
members in good standing in the union.

For purpases of this Agreement, an employee shall
lose his good standing in the Union only for failure
to tender periodic dues and initiation fees uniformly
required of all members. The Business Manager of
the Union shall notify the Company by certified
mail of any employees the union deems to have
lost “good standing” within the meaning of this
Article.

On July 6, an employee named Budnik sent a letter
to the union informing the union officers that he was
resigning his union membership and claiming financial
core member status. Budnik requested the union to
begin charging him the “new appropriate amount” of
dues in compliance with Beck (1988). Budnik did not
pay any dues moncy to the union after he mailed the
July 6 letter.

On July 28, the company sent a letter to all bar-
gaining unit members informing them that financial
core membership status was available to them and
that full union membership was not a legal requirc-
ment under the parties’ current union security contract
language. The union sent a letter to Budnik on or about
August 5 acknowledging receipt of Budnik's resigna-
tion letter. The union informed Budnik that his

Copyright 2017 CangagLearing,All ights Reserved.ay no bec
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Financial Core Membership Rights under the

insistence on financial core membership status would
result in the loss of valuable membership privileges and
benefits and that, as a financial core member, he would
still be required “to pay the financial obligations of mem-
bership germane to the costs of collective bargaining, con-
tract administration, and grievance adjustment.” The
union encouraged Budnik to reconsider his decision to
resign his union membership. The union’s ketter closed
with the disclosure that the union was currently undergo-
ing its annual financial audit and that, when that process
was completed, all the expenses germane to collective bar-
gaining dutics would be identificd.

The following February 23, the union sent a letter to
Budnik and advised him that, despite his resignation from
the union, he was still required to comply with the terms
of the current union sccurity clause. The union offered to
let Budnik pay a sum equal to current monthly union dues
to 2 “mutually agreed upon charity.” The union listed
three charitable funds acceptable to it. Budnik did not
agree to the union’s proposal and, instead, quit his job at
the company and filed an unfair labor practice against the
union, alleging 2 violation of Section 8(b)(1)(A) of the
Labor-Management Relations Act (LMRA). Specifically,
Budnik alleged that the union failed to meet the require-
mentsset forth in Beck regarding a union’s duty to furish
information about the amount of dues money spent for
legitimate collective bargaining purposes or to provide a
procedure by which employees like himsdlf could chal-
lenge the amount charged or the basis for calculating such
charges.

In Communications Workers v. Beck, 487 U.S. 735
(1988), the Court upheld an interpretation that the
LMRA does not permit a union, over the objection of a
dues-paying nonmember, to expend funds collected
from them under a union sccurity agreement on activ-
ities not related to collective bargaining, contract
administration, or grievance adjustment. In California
Saw & Knife Works, 320 NLRB 222 (1995), the Board

opled, scamed, or dupicated, I whale orn part. WCN 02.200-202
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held that if a nonmember employee chooses to file a
Beck objection to the payment of full union ducs, the
employce must be informed by the union of the follow-
ing information: the percentage of the reduction in fees

for

clculation, and the right to challenge these figures.
Any union-provided procedure for challenging the
amount or method of dues calculation is appropriate
so long as the procedure is not shown to be arbitrary,
discriminatory, or in bad faith.

265

objecting nonmembers, the basis for the union’s

The union cited the NTRR decision Laharers Lacal
and Fred A. Newmann Co., in which the Board

employee would be prohibitive and detrimental to the
union’s obligation to use resources wisely to represent
the bargaining interest of all bargaining unit members.
‘The union believed that it had offered Budnik a reason-
able accommodation that did not require him to pay
any dues money to the union, thus ensuring that none
of the objecting member's finds would he nsed for
union expenditures. At the same time, the reasonable
accommodation offered by the union avoided the
necessity of spending union funds to gather Reck
related financial information for only one employee.
The union requested that the unfair labor practice

held that a union did not breach its duty of fair repre-
sentation by failing to provide a Beck objector with
Beck-related financial information, where the union
expressly waived the objector's obligations under the
union security dause and informed the objector that

he would not be required to pay any dues or fees. 2
The union noted that Budnik is the only employce,
out of the 300 bargaining unit members the union
represents, to request financial core membership status. 3.

The union believed that the cost burden of gathering
Reck-related financial information for use by a single

charge be dismissed.

Questions

L

What are the union’s legal obligations?
Docs Budnik have a burden of proof? Or, docs the
union have the burden to prove that it has complied
with the law?

Did the union commit an Unfair Labor Practice in
this case? If so, what should be the appropriate
remedy?




